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We all know that you can rent part of your house on a permanent basis and all of your house on an occasional basis and still have MOST of your HO insurance intact. But what if you rent all of your house on a more permanent basis? Clearly, there's no liability coverage, but surely there's coverage if your house burns down...or is there?

We all know that there's no direct property damage coverage if an "other structure" is used for business, but no such exclusion applies to a business operated out of your home...it would seem to be unconscionable that an insured could lose their home because of this. Certainly, there's no liability coverage, but definitely there's direct property damage coverage. Surely the same thing applies if you've rented your home to someone...or does it?

What about people that move and "temporarily" rent their home while it's up for sale? There are vacancy and unoccupancy restrictions for certain losses (e.g., glass breakage, V&MM, and frozen/bursting water pipes), but nothing more...or is there? For a chilling look at this exposure, keep reading....

Recently, our "Ask an Expert" service received the following email from an agent:

"I wrote an HO-3 for an insured who subsequently moved out and rented the house to someone else on a full time basis. My question is, will the HO policy cover claims since the house is rented out full time? Obviously, I'm aware of the situation, but what if the insured had done this believing that his insurance would continue in force and had not contacted me?"

First of all, there is clearly no liability coverage. The ISO HO3 policy extends liability coverage only to occasional rentals (e.g., renting your home once a year for three days during the Daytona 500) and rentals in part (e.g., renting a room to a boarder). But, how about Section I direct property damage? The agent's revelation is that, upon reading the policy, he now has doubts that coverage exists for the following reasons:

· The grant of coverage under Perils Insured Against is "We cover risk of direct loss to property described in Coverage A....", AND

· Coverage A is defined as follows: "We cover the dwelling on the 'residence premises'...." [emphasis added], AND

· The Definitions section of the policy defines "residence premises" to be: "The one family dwelling...where 'you' reside and which is shown as the residence premises in the declarations...." [emphasis added], SO

· Since the insured no longer resides in the house, it isn't a "residence premises," the dwelling isn't on a "residence premises," and there is no coverage!

Whether this is the intent of the policy or the result of a literal reading of the contract remains to be seen, but I LIKE the way this agent thinks...not blindly accepting custom and hearsay. So, let's explore this a bit deeper by using some reason and consulting some court decisions.

Black's Law Dictionary defines "residence" to include "Personal presence at some place of abode with no present intention of definite and early removal and with purpose to remain for an undermined period, not infrequently, but not necessarily combined with design to stay permanently. Residence implies something more than mere physical presence and something less than domicile."

Does "no present intention of definite and early removal" mean that residence ends when you "intend" or decide to move? Surely not. Clearly, though, in this case the dwelling is no longer the insured's domicile and, thus, no longer his residence.

Black's defines "reside" (since that's the word that is used in the policy) to mean "Live, dwell, abide, sojourn, stay, remain, lodge...to dwell permanently or continuously...." Clearly not the case in this situation.

It sounds pretty clear cut...when you move out with no intention to return, you no longer reside there. As the agent indicates, according to the policy definition, you then have no "residence premises" and no Coverages A, B or D...dwelling, other structures, and additional living expenses each hinge on loss involving the "residence premises." Fortunately, no such condition applies to Coverage C since coverage is generally provided on a worldwide basis.

From the standpoint of case law, courts are split on this issue. Here is a partial list of decisions that read this policy provision literally to exclude coverage, as noted above:

•  Bryan v. United States Fire Ins. Co. (Texas, 1970)
•  Fisher v. Indiana Lumbermens Mutual Ins. Co. (Texas, 1972)
•  Doyle v. Members Mutual Ins. Co. (Texas, 1984)
•  Allstate Ins. Co. v. Goldwater (Michigan, 1987)
•  Epps v. Nicholson (Georgia, 1988)
•  Shepard v. Keystone (Maryland 1990)
•  Nancarrow v. Aetna Casualty & Surety Co. (Arkansas, 1991)
•  Georgia Farm Bureau Mutual Ins. co. v. Kephart (Georgia, 1993)
•  Heniser v. Frankenmuth Mutual Ins. Co. (Michigan, 1995)

In the Bryan case (which is often cited by other courts in denying coverage), the insured alleged that he had only temporarily relocated and planned to move back at some point. In our scenario, the insured clearly does not plan to return. The Heniser case was decided by the Michigan Supreme Court in a lengthy decision (citing, but disagreeing with, several of the cases cited below) using the ISO HO 00 03 04 91.

The Kephart case was interesting in that the wife was the named insured on the policy and, due to a divorce, she moved out. When the divorce became final and her ex-husband was residing in the dwelling, under the terms of the policy, "you" no longer resided there because the husband was not a resident spouse of the named insured, his ex-wife.

We favor, however, the following decisions that have found coverage:

•  O'Neil v. Buffalo Fire Ins. Co. (New York, 1849)
•  Joyce v. Maine Ins. Co. (Maine, 1858)
•  German Ins. Co. v. Russell (Kansas, 1902)
•  Reid v. Hardware Mutual Ins. Co. (South Carolina, 1969)
•  Insurance Co. of North America v. Howard (Oregon, 1982)
•  Farmers Ins. Co. v. Trutanick (Oregon, 1993)
•  FBS Mortgage Corporation v. State Farm (North Dakota, 1993)
•  Hill v. Nationwide Mutual Fire Ins. Co. (Georgia, 1994)

In each of the above cases, the primary basis for the decision in finding coverage was that words such as "where you reside" were words of description and not a continuing warranty of occupancy. (The Heniser case, though, elected to find that the contract wording involved an issue of coverage and not warranty or representation.)

We favor these cases because, in general, they appear to be more applicable to this specific scenario, they include more precedent-setting state Supreme Court and U.S. Court of Appeals decisions, they span a broader time period (almost 150 years) and geographic area, and they support a more conscionable conclusion that an insured should not suffer a catastrophic loss because of a "technicality."

In our opinion, if the intent of the policy is to exclude coverage under these circumstances, the contract could more clearly communicate that complete nonresidency and/or rental suspends or voids coverage. If that was the case, possibly none of the litigation above would have been necessary. For example, in one proprietary insurer form, an attempt is made to clarify an absolute exclusion of ANY direct property damage (Coverages A, B, or C) if, at the time of loss, the insured does not "occupy" the residence premises for dwelling purposes. While this still seems to be a potentially onerous exclusion, given the potential magnitude of an uncovered Coverage A loss and the usual worldwide coverage for personal property, at least an effort is made to clarify the insurer's intent.

However, about the only thing that is clear at this time is that this issue is unclear. It would be advisable if insureds were cautioned about the above and, in the event of the sale or rental of a home, as long as the insured maintains an insurable interest in the property (which can exist even after a sale under some circumstances), coverage should be IMMEDIATELY moved from the Homeowners program to the Dwelling Fire program.

Perhaps an enterprising insurance company will develop an endorsement similar to the HO6 Unit-Owners Rental to Others (HO 17 33) endorsement that provides coverage for the regular rental of a condominium unit. Even better would be an endorsement or policy revision that grants an explicit coverage grace period until policy expiration if an insured rents or vacates a home when relocating. This is an extremely common occurrence and to face an economic "KO" (and an admittedly "TKO") would seem a high price to pay.

Update:
Looks like an HO 17 33-comparable endorsement WON'T do the trick. To take a look at an actual (denied) claim involving this policy language and a rented condo, continue on with this article:

· Renting Condos (and Homes) to Others
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Just completed reading the above article which was linked from another article titled "Complications from a named insured's death". In the article you wrote, you favor the court cases with decisions that have found coverage to be applicable. You also note that those cases support a more conscionable conclusion that an insured should not suffer a catastrophic loss because of a "technicality."

I offer the following thoughts and would appreciate your feedback.

Finding coverage to apply even though the original insured does not still reside in the home implies that the building itself is the more important basis of risk assessment than is the occupant. I would suggest that underwriting looks at both the condition of the building and the background of the intended insured when making a decision of acceptable risk. Some causes of loss are going to be more probable due to the condition of the home.

Other causes of loss are going to be more probable because of the profile of the occupant. If this were not true, there would be no program eligibility or premium base decisions based on the applicant information. Other causes of loss may be uncontrollable "Acts of God" in which case neither the home or the named insured are a factor. A good underwriter/risk manager will carefully evaluate all variables in making a decision of whether to accept the risk.

When there is a change in one of the major components (in the case of this article, the occupant of the home), the company has the right to re-evaluate the "new" exposure and determine if it is still an acceptable risk per current policy conditions/costs. Failing the opportunity to be made aware of the change and take appropriate action, the language including "residence premises" and "where you reside" are legitimate reasons to potentially deny coverage in the event of a loss under circumstances covered in the article.

Also, I do not consider it a mere "technicality" if the current occupant would not have been accepted as a named insured into the same program at the same premium level had that individual been reviewed by underwriting at the time the policy was issued. We should focus on who the true "named insured" is, and the fact that an underwriting decision was made based on that person's background, not the current occupant.

Very insightful articles, and very thought-provoking. Thank you.

[image: image3.png]Faculty Response:




I don't disagree with your points at all. The person is the one being insured...the home is just the subject of the insurance. Under the circumstances discussed in the article, I think there certainly could be an increase in risk. And, as such, I think the insurer would be justified in getting an additional premium.

Under these circumstances, it is probably best to move from an HO to a DP policy. The problem is that they occur every day innocently...the insured doesn't have a clue about the mechanics of coverage and the agent may not be aware of the situation. My point is, if someone has $200K invested in a home, is a total loss of that asset a suitable "punishment" for the insured's ignorance?

As mentioned, I could start operating a dynamite factory in my basement, but that wouldn't jeopardize my coverage if my home blew up because the business exclusion doesn't apply to the primary residence, only other structures. Similarly, I just think suspending all coverage on a home because of the circumstances outlined in the article is too high a price to pay.

As if the industry didn't have enough of a PR problem, just let a few claim denials like this hit the media!

Thanks for the feedback...it's always nice to know that people read this stuff and think about it.  :-)
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